
Before the 
Federal Communications Commission 

Washington, D.C. 20554 RECEIVED 

In Ihc Matter of ) 
) 

Applicaiions to As\ign Wireless Licenscs ) W T  Docket No 03-203 
lrom WorldCom, Inc (Dcbtor-in-Possession) ) 

1 10 Nextel Spectrum Acquisition Corp 

To The Coinmission 

PETITION TO DENY 

Rcd New Yorh E Pal-tncrship ("Red New York E"), and Vcritas LLC ("Veritas") (collec- 

~ i v c l y  "Petitioners") h lc  hcrcwith, by their attorneys, iheir Petition to Dcny  the above-captioned 

application to assign cei'tain wircIcss licenses trom WorldCom, Inc (Debtor-in-Posscssion) to 

Nextel Spectrum Acquisition Coip. (hereinaliei., the "Application") 

Factual Statement 

Red N c w  York E I S  ihe licensee of M M D S  Station WLRSOO in New York City, operating 

with lacilltics on the Empire StaLe Building. In 1987 i t  cntcrcd into a lease agreement with The 

Microband Companies, Incoi-poi-aled. thar lcasc in rcccnt ycars has been held by a subsidiary of 

Woi-IdCom, Inc as lessee 

Verihs i s  thc licensee of M M D S  Station WNEK-864 i n  Boston, Massachusetts, operating 

wlih l ac i l i ~ ies  a t  Onc F ~ n a n c i d  Centcl Tn 1996 i t  entered Into an MDS channel lease agreement 

w i t h  Atldntic Microbystcms. liic That lease, too, in  rcceni years has been held by a subsidiary ot 

WorldCom, Tnc as lessec 
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As tlie Commission i s  awai'c, WorldCom i s  bankrupt The above-entitled applications re- 

l leci rhc proposed WorldCoin assignmcnt IO Nextcl Spectrum Acquisition Corp ("Nextel") of 

:lsscts, including a nurnher ot MMDS spectrum licenses, which Nextel won in an auction in the 

~3aiiki-uptcy piwccding. Thc Rcd New Y w k  E and Veritas New York and Bosion leases men- 

Iioned above wcrc not included among those asseis Nextcl has advised the respective Petition- 

cis that i t  has nut acccpted those leases, and WorldCom has announced i t s  intcntion to "reject" 

both or thcm when i t  has COLIII permission to do so Petitioners' bankruptcy counsel has advised 

that upon the rejection of [he leahes, Peritioncis may havc a claim tor money but w i l l  have no 

l ight IO cnforcc any lease provision 

Both leases have provisions which, in thc cvent ofdcfaul t  by the lessee, specifically enti- 

tle each i'e5pective Petitioner to acquiie Ci-om the lessee any equipment necessary to continue 

~ransmission ot the respective station's sign;ils, and also whatever right or  permission may be 

necessary to conlinue to make use of the station's transmission site Petitioners arc prepared pay 

thc lcsscc in accordance with these terms ot the leases in order to retain the ability of their re- 

spcctivc stations to opcratc in accordancc with their licenses. Wi th the "rejection" of the Red 

New York E and Vcritas leascs, Worldcorn wi l l  no longer have any obligation to perform in ac- 

cordance with those leases 

WorldCoin could not, in  any casc. c a i ~ y  out those obligations, because, as the Commis- 

sion i s  awai-c and as Ihe documents associated with the above applications disclose, WorldCom 

i s  i n  [he process of assigning to Nextel both thc cquipmenr and the site availability rights which 

a le  n e i . e , ~ ~ i y  I O  peini i t  peifoimancc 01'Ihose lease obligations. But Nextel, of course, has de- 

c ~ d c d  not 1 0  accept thc Red Ncw York E and Boston Vcriias leascs, and i t  has given Petitioners 
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no iiidicarion tha[ i i  would take any stcps to enable Pctitloners to cmtinuc to operate from ellher 

lhc N e w  York 01' the Boston site 

This contriisls with thc posilion taken by WorldCom and Nextel with respect to the ITFS 

Iiccnsees whose stations are eo-located with those of Pctitioners in New York, Boston and else- 

wlicrc, in the even[ Ncxtel does not acccpt rheir leases. WorldCom and Nextel have provided 

conLri~cLuii1 assurance or  thc continued access of  such liccnsees to both equipment and Transmis- 

sioii Towers or Tower Sites as necessary to pci-mit the coniinuaLion of transmissions by those 

licensees I 

Station WNEK-864 i s  licensed on Channel H-3 in Boston and operates from a World- 

Com site with WorldCom equipment. ITFS stations liccnscd to thc Boston Catholic Television 

Cenlei-, [nc opcratc on Channels G-7_ and G-4 , which are interleaved with Channcl H-3 All 

thrcc stations are localed a i  One Financial Cenrer a t  exactly the same coordinates and exactly the 

same height, according 10 the Commission's i.ecoi.ds. Those records also show that Station 

WNT-1314. currcntly licensed to WorldCom and proposed in thc above applicalions to be ac- 

quircd by Ncxtel, operates on Channel H-3 in Tiverton, Rho& Island. I t  i s  short-spaced to Veri- 

t i ls '  Station WNEK-864, being only 57 6 miles away ' 
Station WLR-500 i s  Iiccnscd on thc four E channels in New York and operates frnm a 

WorldCom si te with WorldCom cqtiipincnt Thc MMDS slation transmitting on the four F 

channcls in  Ncw York, which are inleideaved with the E channels, trilnsmits from the same loca- 

tion on thc Empire Siate Building a b  does Station WLR-500, according to the Commission's re- 

cads In addition, [here ai'e several ITFS E channels in the New York City area which are se- 

'See amended Section 7.26(b)(ii) 01 thc July 8, 2003 Asset Purchase Agreement betwcen the 
WorldCom and Nextel partie.; which was filcd with ihc above-entitled applications. 
'The Commission's rilcs show that WNEK-864 i s  locaied at 42" 21' 08" N, 71" 03' 25" W, while 
WNT-  1 3 I 4  is locatcd a t  41" 35' 48" N, 7 I " I 1 ' 24" W 
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verely shorr -ymed to WLR-SO0 Becaux of the resul t~ng adjacent channel and cochannel inter- 

rei-encc concerns, i t  requircd a numbei of years of exlensive ncgotiation and litigation beforc the 

Commiswm bcfore consii'uction and operation of WLR-500 a t  the Empire State Bui ld ing could 

be authorized 

Petitioners Are Parties in Merest 

As shown abovc, as matters now stand, upon a grant of thc above applications and the 

clohing 0 1  [he tritnsxtions foi which thc applications seek consent, Petitioners w i l l  lose the abil- 

ity io operate lheir s1aLions as now authorized by the Commission As a minimum, each Peti- 

tioner wi l l  be reyuii-ed LO assume the cos[, Lime and trouble of finding a new site for  each station, 

proscctiting an application hetore the Commission for conscnt to modify the license of i t s  station, 

and acquiring new faci l~t ies and site lease arrangements to permit the move of the station to a 

iicw location 

That i s  not a l l  As the Commission i s  aware, inLerleaved MMDS stations avoid causing 

intcrtcrcnce to each other by co-locating and makh ing  their radiation patterns exactly so as to 

avoid adjacent channel interference Oncc this co-loca1ion i s  broken, intcrference i s  inevitable. 

As has been macle paiucularly clear in thc cuncnt 2 5 CHI rule making proceeding. WT Docket 

No 03-66, the present interference rulcs for MMDS and ITFS makc new and changed installa- 

tions virtually ~mpo$sible in congested areas such as New York and Boston Consequently, if 

Petitioners losc thc ability to continue to operate their slations from their present sites, they must 

cxpccr lo  be unable to return those stations to service until such time as the Commission adopts 

i iew inlei-ference and i.el3Led i-ules Toi- the 2 5 GHz band. Consequently, under Section 21.303 of 

the Coinmission', Rules, the Petitioners would he faced with loss of the licenses for stations 

WLR-500 and WNEK-864 unless thc Commission were to waive thc applicaiion of that rule. 
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The foregoing circurnstanccs ful ly estahlish that Petitioners are parties interest under Scc- 

lion iO9(d) 01 the Communications Act, 47 U.S.C $309(d) 

The Puhlic Interest Would Be Disserved by 
The Unconditioned Grant of These Applications 

As Thown above, an unconditioned grant ot the above applications wi l l  permit Nextel to 

put Petitioner>, and prcsumably a number of other licensees who arc similarly situated, off the air 

101. ii substantial period o f  time. and potentially could depnve thcni o f  thcir Iiccnscs, and thus 

thcir ability to compete w i ~ h  Nextel 

(he provision of l ow power cellularired communications services as soon as the Commission's 

Rules are revised to permit the provision of such service. If, as the result of being forced o f f  of 

their piesent tr;insmission locations, Pel i t ioner~ lose their licenses thcy wil l ,  of course, be pre- 

vented from cngaging in  such competition by means of Stations WLR-SO0 and WNEK-864. 

Petitionei-s ale readying themselves to compete actively i n  

Since Nextel wi l l  continue to operate st;ltions co-located with station WLR-SO0 in New 

York City and WNEK-864 in Boston, i t  would be cost-free for them to afford Petitioners the 

same rights as i t  granted the ITFS licensees, as described ahovc, which would permit Pctitioners 

to continuc in opcration pending the ti.ansition of the band to low power cellularized operation, 

Under these circumstances, the public interest would be disserved by the unconditioned grant of 

the above applications I f  thc Commission IS otherwise inclined to grant them, i t  should do only 

on conditioii requiring Ncxtcl to make possible the continucd access of Petitioners, and other 



MMDS liceiisees similarly situated, to both equipment and Transmission Towers or 

Towel- Sites as ncccssary to permit them LO conunue to provide service from their now-licensed 

IocaLions 

Respcctfully submitted 

Veritas LLC 
Red Ncw York E Partnership 

Holland &Kn igh t  LLP 
2099 Pennsylvania Avenue, N. W. 
Suite 100 
Washington, D.C. 20006 

Their Counsel 

October 24, 2003 
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Affidavit of Peter A. Frank 

Petci A Frank, being duly sworn. dcposcs and states the following 

I am tlic Managing Member 01' Vcritas LLC. which i s  the licensee of MMDS Station 

WNEK-864 in BoTLon, M a s s i c h u s c ~ ~ ~  and thc managlng partner of Red N e w  York E Partnership, 

which i s  the I i c e n w  of M M D S  Station WLRS00 in Ncw York, N Y 

I Ihavc I-cad and  am familial- with thc forcgoing Petition to Dcny, which i s  directed to the 

i~pplic:itions which 3i.e pending betore the Commission for consent to transfer a number of 

Commission MMDS and othcr Iiccnscs trom WorldCom, Inc. (Debtor-in~Possession) Lo Nextel 

Spcctrtiin Acquisitioii Corp All  o l ' ~ h e  slamnents of fact in that Pctition, except for statcments 

ot which thc Commission may take official notice, are truc to my personal knowlcdge. 

- 
Pctei- A Fi-an h 

1 Suhscrihed and swoin lo bcloi-e me this day o f  October, 2003 

ill,-- 

Notary Public 

5 M y  Conimission expircs 0 



CERTIFICATE OF SERVICE 

I, Marianne C Trana, a n  employee of Holland & Knight LLP, hereby certify tha t  on 
October 27, 2003, a copy of the foregoing Petition to Deny was served, via first class 
mail, to the following 

Secretary" 
Federal Communications Commission 
236 Massachusetts Avenue, NE 
Suite 110 
Washington, DC 20002 

Allison Jones 
Counsel, Regulatory Affairs 
Nextel Communications, Inc. 
2001-2003 Edmund Halley Dr 
Reston, VA 20191 

Larry Krevor 
Vice President, Government Affairs 
Nextel Communications, Inc. 
2001-2003 Edmund Halley Dr 
Reston, VA 20191 

Dennis W. Guard, Associate Counsel 
Bob Koppel, Director 
WorldCom Broadband Solutions, Inc. 
1133 Nineteenth Street, N.W. 
Washington. DC 20036 

Vistronix, Inc * 
236 Massachusetts Avenue, NE 
Suite 100 
Washington, DC 20002 

Jeffrey Tobias*" 
Public Safety and Private Wireless Div 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445-12th Street, SW, Room 2-C828 
Washington, DC 20554 

J i m  Goldstein 
Sr. Attorney 
Government Affairs 
Nextel Communications, Inc. 
2001-2003 Edmund Halley Dr. 
Reston, VA 20191 

Bob McNamara, 
Sr. Counsel, Regulatory Affairs 
Nextel Communications, Inc. 
2001-2003 Edmund Halley Dr. 
Reston, VA 20191 

Charles Logan, Esq. 
Lawler, Metzger & Milkman, LLC 
2001 K Street, N.W. 
Suite #802 
Washington, DC 20006 

Robin Cohen 
Manager, Regulatory Affairs 
Nextel Communications, Inc. 
2001-2003 Edmund Halley Dr. 
Reston, VA 20191 

Qualex International ** 
445-12th Street, SW, Room CY-B402 
Washington, DC 20554 

Erin McGrath"* 
Commercial Wireless Division 
Wireless Telecommunications Bureau 
Federal Communications Commission 
445-12th Street, SW 
Washington, DC 20554 



Wayne McKee"'* Ann Bushmiller** 
Engineering Division, Media Bureau Transaction Team 
Federal Communications Commission Office of General Counsel 
445-12th Street, SW, Room 4-C737 Federal Communications Commission 
Washington, DC 20554 445-12th Street, SW, Room %A831 

Washington, DC 20554 
.+ via hand delivery 
*.;. via  e-mail 

V l / i / t ' W  c/- 
t Marianne C. Trana 


